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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction for the offense 
of Carnal Knowledge in violation of Section 2801, Title 22, D.C. 
Code by the United States District Court for the District of Columbia 
on June 3, 1966. The jurisdiction of the United States District 
Court for the District of Columbia is based upon 18 U.S.C. 33231, 
which confers’ jurisdiction of all offenses against the United States, 
and, more specifically, upon Section 306, Title 11, D.C. Code, 
conferring general jurisdiction upon said courts for “all crimes 
committed within the District." The indictment charged that the 
offense took place within the District of Columbia, This Court has 


jurisdiction to take an appeal from the final judgment and sentence 


of the District Court for the District of Columbia under 28 U.S.C. 


8 
81291, granting jurisdiction to the Court of Appeals over all final 


decisions of ‘the district courts of the United States, 


STATEMENT OF THE CASE 


The appellant, Theodore M. Springfield, was indicted on May 3, i965, 
on the charge of carnal knowledge of one Linda J, Brown, a female 
under the age of sixteen, in violation of D.C, Code Title 22, Section 
2801, Appellant was arraigned and pleaded "not guilty” on June 
18, 1965, He was tried in the United States District Court for the 
District of Columbia on April 27 and 28, 1966, before the Hon. Edward 
M, Curran, United States District Judge, and found guilty as charged, 


(Tr 142). Judgment of conviction and sentence were entered June 3, 1965 


and appellant was sentenced to serve fifteen years pursuant to the 

provisions of the Federal Youth Corrections Act, 18 U.S.C. 25010(¢). 
Appellant's pro se motion for leave to appeal in fsrma pauperis 

was denied on June 21, 1966, by the Hon. Edward M, Curran, United 

States District Judge, on the ground that it was eeveotouss Appellaat‘*s 

pro se perition for leave to prosecute his appeal without prepayment 


of costs was granted by this Court by its per curiam order dated August 


11, 1965. On that same date counsel was appointed, A ppellaat was 


subsequently admitted to bail pending appeal, The trial transcript was 


received February 21, 1967, and a motion for extension cf tine for 
filing of briefs was filed on March 24, 1967 and a'thirty-day extension 
was granted on that same date, By order of this Court dated October 
5, 1967, the filing date was further extended for a pericd of twenty- 
five days. 

In order to put appellant's view of the case into perspective, it 
is necessary to set forth a brief review of the trial. 

Government's case consisted in the main of the testimony of prosce 
cutrix, Miss Linda J. Brown (Tr 929). Miss Brown testified concerning 
her age (Tr 10) and appellant's knowledge of her age at the time of 


the alleged offense (Tr 22). She also testified regarding the events 
leading up to moating the apnellant on the night oh question (Tr 9-12), 
her identification of the assailant (Tz 13), the location of the 
alleged offense (Tr 18), and of repeated sexual acts. (Tr 21). 
Government's second witness, Miss Brenda 3owden, wes an acquaine 
tance of the prosecutrix who confirmed the identification of the appeil=> 


ant, but only ta the extent that she corroborated the presence of the 


appellant and Mr. Robert Utz, another of the prosecution's witnesses, 


on the night in question (Tr 45). Miss Bowden was not present during 
any of the acts alleged. This witness further testified that she, 
Miss Bowden, and Miss Brown got into a car with appellant and Robert 
Utz, and rode around with them until she was later deposited at a 
point near her home, and that Miss Brown drove off with the two men 
(Tr 48). 

The prosecution’s next witness was Mr. Robert Lee Utz who testified 
that he and Mr. Springfield had taken the two girls into the cer 
(Tr 55-60), and thet he, at appellant's request, took the wheel and 
drove te the parking lot of a school yard located in the District of 
Columbia (Tr 62). Among other statements, he said that he saw eppellan’ 
and Miss Brown "kissing, ané she was laying cater-cerne: in the back 
seat" (Tr 64), tut he further testified that he had left the car and 
the area (Tr 64) and was absent for the period of time during which the 
alleged offense was said to have taken place. 


Detectives and members cf the sex squad testified with regard to 


the events leading to the complaint and arrest (Tr 75-78), and Mr. 


Peter G. Duncan, an expert in servlcgy, examined stains on Miss Drowns 
underclothing and testified that he found evidence of biood, seminal 
fluid, and spermetazoa (Tr 94). Dz. Karl Singer, final witness for 
the progecuvion, testified that he had examined Miss Brown on the night 
of the alleged offense, end, in his opizicn, found facts consistent 
with sexual intercourse. (fr 101). 

Folicewoman Bertha C. Smoot was called to testify for the defenre. 
As ea member of the Women's Bureau, she had filled cut a case history 
wpen which she had clearly indicated, in her cwn hand, that the prose- 
cutrix hed been raped by a Negro male named Bobert. 


oe ee 


She testified that this information had been given! her by Detective 


Denny, a member of the sex squad (Tr 199), who subsequent ly testi fice 


that he could not remember Miss Brown's using the name Robert, and 
that the report filled in my Miss Smoot was in error. (Tr 112). 
The name Robert is of special significance in that it is the first 
name of Mr. Utz, corroborating witness, and the ons other person in 
the car with Miss Brown after Miss Bowden was deposited near her home. 
In the finel charge to the jury, the court gave the standard 
instructions, and then charged the jury as to the elements of the 
crime and need for corroboration, and as to reasonable ccubt. The 


court's attention is particularly directed to this charye (Tr 131-140). 
STATUTES AND RULES INVOLVED 


Title 22, D.C. Code, 32801. 
Whoever has carnal knowledge of a female forcibly and against 
her will, or carnally knows and abuses a female child under six*sern 
years of age, shall be imprisoned for not more than thirty years: 
Provided, phat in any case of rape the jury may add to their 


verdict, if it be guilty, the words ‘with the death penalty~**." 


Amendment V, Constitution of the United States 
No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 


Grand Jury, ***. 


Amendment VI, Constitution of the United States 
In all criminal prosecutions, the accused shall enjoy the right*** 


to be informed of the nature and cause of the accusation;***. 


6(£), Federal Rules of Criminal Procedure 

An indictment may be found only upon the concurrence of 12 or 
more jurors. The indictment shall be returned by the grand jury 
to a judge in open court. If the defendant has been held to 
answer and 12 jurors do not concur in finding an indictment, 


the foreman shall so report to the court in writing forthwith. 


7(a), Federal Rules of Criminal Procedure. 

An offense which may be punished by death shall be prosecuted by 
indictment. An offense which may be punished by imprisonment 
for a term exceeding one year at hard labor shall be prosecuted 
by indictment, or, if indictment is waived, it may be prosecuted 
by indictment or by information. An information may be filed 


without leave of court. 


STATEMENT OF POINTS 


1. The charge to the jury with regard to elements of force created 
the possibility that appellant was in fact convicted of a crime for 


which he was not indicted, in violation of his Constitutional rights, 


2. The proliferation of instructions to the jury on the element of 
"yeasonable doubt" created such confusion in the minds of the jurors ag 


te deprive appellant of a clear standard agaiast which to be judged. 


3. The conflicting testimony regarding identification of the assailant 


was so clear as to create, as a matter of law, reasonable doubt under 


any standard, thus the verdict cannot stand for lack of required 


corroboration. 
SUMMARY OF ARGUMENT 


1. The Fifth Amendment to the Constitution establishes the requiremei> 
that no person be made to answer for an offense which may be capital 
without being indicted therefor. In addition, the Sixth Amenément 
requires that no person be made to answer for any criminal action uniess 
he is informed of the nature and cause of his ecousation. There is 
strong authority for the proposition that any material variation fren 
the terms of the indictment, either by proof adduced at the trial, or 
by the submission of the case to the jury, is tantamount to trial 
without appropriate indictment, the fact of which the accused has not 
been adequately informed, Submission to the jury of a charge containing 


any elements other than carnal knowledge is prejudicial error. 


2. The trial court, in submitting the case to the jury, set forth 
eight separate and distinct definitions of the standard "reasonable 
doubt." Such proliferation misleads the jury in its understanding of 


the standard to be applied in adjudging guilt and is reversible error, 


3. A conviction for carnal knowledge cannot stand on the testimony 
of the prosecutrix alone. There must be believable circumstances in 


evidence tending to suppert her testimony. Mere evidence of rape, 


alone, is not sufficient. Confused testimony of a prosecutrix, who 
cannot remember dates or facts, and the testimony of a man whose name 
was mentioned| in connection with the assault itself, cannot be sufficienc 


corroboration, thus, as a matter of law, the verdict cannot stand. 


I. 
THE JUDGE'S SUBMISSION TO THE JURY ON THE CHARGE OF RAPE 
CONSTITUTED A FATAL VARIANCE IN VIOLATION OF THE FIFTH AND 


SIXTH AMENDMENTS TO THE UNITED STATES CONSTITUTION, 


In its charge to the jury, the Trial Court read the full provisicns 


of Title 22, Section 2801, and then proceeded to instruct as follows: 


"Now yladies and gentiemen, rape is the having of ualawful 
carnal knowledge of a woman by a man against her will, or, 
as it is stated, the unlawful carnal knowledge of a woman by 
a man by force and without her consent, That was the common 
law definition of rape." (Tr 137. Emphasis added) 


‘“ekkat common law, of course, force was a necessary ingredient 
to the commission of this crime of rape. This particular 


indictment alleges what is known as statutory rape to dise 
tinguish it from the common law offense of rape. The two 
crimes are essentially different." (Tr 138. Emphasis added) 


"“kkkyou are instructed that the elements of statutory rape, 
or carnal knowledge, are the facts of intercourse, sexual 
intercourse, and the age of the prosecutrix. Torce is not 
an essential element of the offense. But the fact that 
the offense was accomplished by force will not prevent a 
conviction under the statute." (Tr 138-139, Fmphasis 
added) 


These instructions, interrelating the elements of force required for 
the offense of common law rape (which may be a rrp orfense under 
the statute) and the noneforce elements of statutory rape (a none 
capital offense), are accompanied and fortified by references to force 


in the evidence (e.g., Tr. 20) and in summation by the government 


(Tr 115). However, the indictment dces not charge, and says nothing 


about, force: 

"On or about April 22, 1965, within the District of Columbia, 

Theodore M, Springfield carnally kney and abused a 

child named Linda J. Brown, who was then under sixteen years 

of age, That is to say, about twelve years of ave," (Tr 5) 

There is mich support in the law for the s2nerai prososition that 

no offense shouid be charged other than that eva. i in tne indict» 
ment...S0 much so that it is by now a wellesets ice : xd recognized 
principle of besic jusisorudence, It has os. rucogtized Sy many 
courts, The United States Court of Appeals for the Eighth Circuit 
has ruled that instructions given to a jury in a criminal case should 
not contain any part of a stctute defining an offense that has not bea 
specifically included in the indictment, De Mayo vy Uaited States, 
32 F.2d 472 (8th Cir, 1929). The reason for the rule is that an accused 
is entitled to be tried upon the charge brought against him, and that 
only, Stirone v, Un“..ad States, 361 U.S. 212 (1960). Any material 
variation from the terms of the indictment, either by means cf proof 
adduced at trial, or by submission of the case to the jury, is reversible 
error. cf, Berger v. United States, 295 U.S. 78 (1935). This basic 
rule draws its strength from more than one source, The Fifth Amend- 
ment to the Constitution of the United States requires that no person 


be held for a capital offerse unless on indictment by a Grand Jury. 


This amendment is premised upon the policy that intervention by a 
Grand Jury constitutes a safeguard against arbitrary proceedings 
that can be effectively guaranteed only on the Constitutional level, 
Smith v, United states, 360 U.S. 1 (1959). As a second source, the 


Sixth Amendment requires that a defendant be told of the offense with 


which he is charged and against which he must defend, and informed of 


the cause of the accusation against him in order that he may adequately 
conduct his own defense, Russell v. United States, 369 U.S. 749 (1962). 

In the Smith case, cited supra, the precise question before the 
court was whether petitioner's alleged violation ef the Kidnapping 
Act must be prosecuted by indictment, rather than by information, 

The Act provides the death penalty 1f the person kidnapped is not 
liberated unharmed, but there was no allegation of harm in the Smith 
case. Rule 7(a) of the Federal Rules of Criminal Procedure require 
any case that may be capital to be initiated by indictment, and Rule 
6(£) states that an indictment may be found only upon concurrence 

of 12 or more jurors, but the Smith case, because there had in fact 
been no harm to the victim, was begun by information. The Court 
reversed the conviction on the ground that since the Act provided for 
the possibility of a death penalty, an indictment was required. 

Part of the opinion worthy of note, interestingly enough, is the 
dissent. Mr. Justice Clark pointed out that the decision would permit 
the prosecutor to commence an admittedly non-capital case by indict- 
ment, and then, without the awareness of the Grand Jury, convert it 
into a capital one at trial. The point is made, and it applies here, 
that no one ¢an be convicted of an offense of which the grand jury 


is unaware, 


In Russell v. United States, supra, the Court said with particular 
relevance to the present case: 


"If it lies within the province of a court to change the 
charge in part of an indictment to suit its own notions of 
whet it ought to have been, or what the grand jury would 
probably have made it if their attention had been called 

to suggested changes, the great importance which the coumon 
law attaches to an indictment by a grand jury, as a pree 
requisite to a prisoner's trial for a crime, and without 
which the Constitution says ‘no person shall be held to 
answer®, may be frittered away until its value is almost 
destroyed***, Any other doctrine would place the rights of 
the citizer, which were intended to be protected by the 
constitutional provision, at the mercy or control of the 
court or prosecuting attorney; for, if it once be held that 
changes can be made by the consent or order of the court in 
the body of the indictment as thus changed, the restriction 
which the Constitution places upon the power of the court, 
in regard to the prerequisites of an indictment, in reality 
no longer exists, 369 U.S. at 770. 


In Einziger v. United States, 276 F, 905 (3d Cir. 1921), conviction 


ea ee’ 


for violation of one portion of the Volstead Act was reversed because 
the trial court, in instructing the jury "drifted--quite unconsciously<o 
from the offense particularly charged by the indictment and extended 
his remarks to a conspiracy to violate the Volstead Act generally, 


conveying to the jury*** the idea that if they found the defendants 


had violated the Volstead Act in any of its provisions, they should 


return a verdict of guilty," 276 F. at 907. 
In another conspiracy case, Polansky v. United States, 332 F.2d 
233 (1st Cir. 1964), one of five counts charged the violation of Sectioa 
902(g) of Title 15, U.S. Code, Of that charge, defendant was acquitted, 
On appeal, the court said: 
"The repeated references to Section 902(g) could only serve 
to mislead the jury into the belief that the issue as to 
whether Polansky violated that section was before them and 


may have caused them to bring in an improper verdict, i.e., 
a conviction for an offense not charged in the indictment." 


The principle involved in this appeal was also considered in Cote v, 
Arkansas, 333 U.S. 196 (1948), in a similar context. Petitioners 

were tried in a state court under an information claiming violation 
of only section 2 of a state statute making it an offense to promcte 


unlawful assemblage, The case was tried, and the jury instructed 


under section 2 only. In fact, the judge took pains to make clear that 


violation of section 2 was the only offense charged, even though the 
information and evidence were broad enough to include a possible 
violation of section 1 of that same act as well, Section 1 is a 
distinct offense similar to section 2 except that the element of force 
and violence is added, The conviction under section 2 was appealed 
to the state supreme court on constitutional grounds, Without passing 
upon that qwetion, the state supreme court affirmed the conviction 
on the ground that the information charged and the evidence showed 
petitioners had violated section 1. On certiorari, the Supreme 
Court of the United States held such conviction to be a violation 
of due process under the Fourteenth Amendment. Mr. Justice Black said: 
"It is as much a violation of due process to send an 
accused to prison following a conviction of a charge 
on which he was never tried as it would be to convict 
him upon a charge that was never made." 333 U.S. at 201. 
While the instant case does not deal with a certainty of conviction 
of violating an uncharged offense, the strong possibility of that 
happening makes the cases analogous, Thus the law is clear, 
If the instructions to the jury, the evidence before the court, 
the summation, or other part of the trial have been so structured 
by the court! or by the prosecuting attorney as to mislead the . 


jery, or confuse them, a5 to the practss issue with which 


12 


the accused has been charged and for which he is being tried, then the 


resulting conviction cannot stand, The cases indicate that the fatal 
variance theory rests upon the premise that the accused may have deen 
tried, in the minds of the jury, for an offense for which ke was not 
indicted, or, alternatively, there was created in the defendant's 

mind confusion that deprived him of the ability to make decisions 
concerning the conduct of his trial, In that respect, it is notable 
that the defendant, even in the face of strong testimony fatled to take 
the stand in his own behalf, a fact which suggests that ke, too, may 
have been misled as to the gravity of the offense charged, 

It is clear that in this case the indictment involved no clement, 
no suggestion of the use of force, While force is presumed where a 
child is under the age of consent, Yeager v. United States, 16 App. 
D.C. 356 (1900), the presumptory force h2s no bearing on punishment 
and is a mere technical substitution for an element believed essential 
at common law, Thus there is no purpose in injecting force into the 
evidence, the succation, and particularly not into the charge to the 
jury. 

It is true that the statute, in this case, unlike some of those 
in the cases cited, is not divisible, but contains the elements of 
"conmon lew" rape and "statutory" rape in a single, uniffed paragraph, 
This would lend a moment's credence to an argument that the cases may 
be distinguished, but only for a moment. If the defect which would 
mislead a jury is inherent in the statute, then the entire statute 
may well be defective. It is also true that, barring a showing to the 


contrary, it will not be presumed that the jury did not understand the 


actions and instructions of the court. Hall v, United States, 171 F. 

2d 347 (1949), but there is ample here in the intertwining of the 
instructions with the additive effect of evidence and summation to 
provide such a showing, This argument is only fortified by the additional 
confusion that must have been created in the minds of the jury by the 
seriatim instructions on "reasonadle cause" (Argument II). 

In summation, f:-cce was not charged. Force was not properly an 
element in this case. Force was put before the jury in testimony and 
argument, and so interrelated in the jury instructions as to create a 
real danger that the jury might believe that it was an appropriate 
element in the case, There can be no doubt regarding the prejudice 
of the belief in the minds of the jury thet force might be present, 

The doubt a8 to the state of mind in the jury is not resclved by its 
verdict, which was simply "We find the defendant guilty." (Tr 142). 
But of what? 

In the terms of the Einziger case, the trial court in the instant 
case "drifted" from che offense pzxcicularly charged to the overall 
offense of rape generally, Likewise, it could only serve, as in Polansky, 
to mislead the jury into bringing a verdict upon a crime not charged. 


To permit this would be to coumence the process of "frittering away" 


of Constitutioual guerantees spoken of in Russell. 


ARGUMENT 
It 
EXCESSIVE INSTRUCTION ON THE STANDARD OF "REASONABLE DOUST" 
MISLEADS THE JURY AS TO THE STANDARD TO APPLY, AND CONSTITUTES 


REVERSIBLE ERROR, 


In Holland v. United States, 248 U.S. 121 (1954), the Supreme 
Court of the United States suggested that a trial court’s instruction 
on the issue of reasonable doubt might te so confusing as <> mislead 
the jury into finding "no reasonadle doubc" when. in fact, under a 
proper yardstick, such doust would be seen, The opinion speaks cf a 
case where a jury is vroperiy instzected on the standard of reasonable 
doubt, but then added an additional instruction on circumstanticl 
evidence, causing confusioa, See, e.g-, United States v, AustineBagely 
Corp., 31 F.2d 229, 234 (26 Cir, 1929). If the tareraer ton of the 
instant case was so structured as to mislead and confuse the jury as to 
the standard to be applied in adjudging the guilt of the dcfendant, 
then it is impossible to tell how many different, states of mind may 
have existed among the jurors, and the error is prejudicial. 


In this case, the trial judge's instruction on reasonable doubt 


begins on page 132 of the transcript, and extends to page 134. The 


thoroughness of the instruction is beyond dispute, The difficulty 
lies in the fact that it is too extensive. The following definitions 
were all given; 


(1) "a doubt that is based on reason, it is predicated on reason, 
it is a doubt for which you may assign e reason." (Tr 132) 


(2) “It is suck a doubt as would leave a juror's mind after a 
careful and candid investigation of all the facts and circune 
stances, so undecided that he cannot say that he has an 
abiding conviction***"(Tr 132). 


'Ndeksuch a doubt as in the graver more importeat transactions 
of life would cause an ordinary and prudent wen to hesitate 
and pause." (Tr 132-133) 


"Yekkconnotes something of substance as compared to something 
shadowy." (Tr 133) 


"(not) a msthematical certainty***," (Tr 133) 


‘Seekche Government has mst its burden if it proves a defendant 
guilizy of « moral certainty*** (Tr 133) 


“kiecnotkekuere suspicicn or poscibiitcy**s," (Tx 133) 


"If, aiter an imoartial <ompazison 2nd censideration of all 

the evidence, yot: can cavdidl+ say to yourself that you are 

net <stisfied that this defendant is guilty, then you have 

@ reasonebl: doubt*," (Tr 134) 
A full reading of this part of the trenscript will show that these are 
but excerpts, and the thoughts are fuliy expended in the rwcsord, There 
are two points to be made. First, a treatise could te weitcten on whethe: 
"something shadowy" is adequate to explain the underlying requirement, 
or waether it has any relation to "moral certcinty", or whether 
“predicated on reason" can be equated with "abiding conviction." But 
the second point is more important. Taken together these multi-faceted 
definitions can not possibly do anything but lead the jury into 2 state 
of confusion with regard to the standard of guilt, and such cumulative 
confusion clearly is not an adequate guideline, The very length of 


the instruction renders it defective, and a new trial ought to be awerded 


on this issue alone, 


ARGOMENT 


Izt 


THERE IS INSUFFICIENT EVIDENCE ON THE RECORD 
TO CONSTITUTE CORROBORATION, THUS THE VERDICT 


CANNOT STAND. 


The thrast of tt!s arzment is that upon a réview of the 


record as a winle, t-2 convictiun is not supported by the evideuce, 


More specificzily, the argiment ie that the juconsistenciarc in 
testimony render corroboration ineffectual, end thus deZerse 
counsel's motion for judgment of acquittal (72 105) showlc have 
been granted, | 

In order to sustain @ conviction, the transcript mest show 
more than the fact that, [:cud wich all the eoidence @ fury must 
have been "willing =o act" rather than se "nesitant to act”, 
Holland v. United States, 348 U.S. 121 (19545, at'14), The conflicts 
and the confusions in the evidence as adducee could not create 
such willingness, bi: do lend themselves to hesitancy, The first 
indication of kesitaacy is called for by the satter of corroboration. 
The governmert’s chief corroborating wicness, Mr. Robert Utz, 
was the only other person in or near the car after Miss Bowden had 
been left near her home, It is the testimony of Mr, Utz that 
creates in the mind the impression that secual meiattoas had in 
fact occurred the night in question, though he did not testify to 
personal observation, At the same time, there is a question in 
the mind that is raised by the unusual exchange of testimony given 
by the witnesses Bertha Smoot and Detective Denny (Tr 107-112), 
a question casting considerable doubt on (a) the identity of the 
true assailant, and (b) the credibility of Mr. Utz as a witness. 

It is emphasized that the acsailant was in fact listed on an 
official police record as "Robert", and that such record was made 
on the same night as the alleged offense. In addition, we find 


that the prosecutrix herself became confused and uaclear when 


forced on factual points, 

Linda Brown was unsure whether she did or did not see Robert Utz 
in a police car subsequent to the offense, Robert Utz testified that 
he sat next to her on the trip to the police precinct. Linda Brown 
testified that she did not recognize Robert Utz on that occasion, and 
did not remember until the next day that she had in fact seen hin, 
(Tr 42) 

Linda Brown showed confusion regarding the date of the offense, 
or whether it was a school day or not. (Tr 30-31), and as to the 
color, type, and style of automobile in which she had ridden, 
(Compare Tr 36 with 47-48) 

The thrust of this argument relies on the possibility that 
there was indeed a mistake as to the identity of the appellant, and 
the confusion of the prosecutrix only adds to that doubt, 

The elements of the crime of carnal knowledge in the District 


of Columbia are satisfied if there has been penetration of a child 


under the age of sixteen, Wheeler v. United States,93 App. D.C. 159, 


211 F.2d 19 (1954), cert den., 347 U.S. 1019, rehearing denied, 348 
U.S. 852 (1954). While penetration and age were testified to by the 
prosecutrix, they were testified to by her alone. To support this 
case there must be corroboration, circumstances in evidence tending 
to support her testimony, Ewing v. United States, 77 App. D.C, 14, 
135 F.2d 633 (1943). Mere evidence that the complaining witness was 
raped, without more, is insufficient corroboration to support a 
conviction, Franklin v. United States, 330 F.2d 205 (1964). Even 
though the proof supp!ying corroboration may be circumstantial in 


nature, McGuinn v. United States, 89 App. D.C. 197, 191 F.2d 477(1951), 


18 


the burden cannot be met by impeached fearon or evidence which is 
ambivalent. In this case, doubts about Mr. Utz's veracity should 
render his testimony mugatory, and, in that case, there is nothing 
left to the corroboration of the government's case. The key to 

Mr. Utz'’s unreliability is found in the testimony of Bertha Smoot, but 
the total picture is evolved from a reading of the record as a whole, 


While the court will not usually make it a practice to peruse the 


entire record, the case of Clinton v. United States, 80 App. D.C. 


413, 151 F.2d (1945) demonstrates that the court may read the transcrip 
where the penalty involved is severe. On that ‘basis, it is requested 


that the court do so in this case. 


CONCLUSION 
For the foregoing reasons, Appellant respectfully submits that 
his conviction be reversed and the case against him dismissed, or, 
in the alternative, that the conviction be reversed and a new trial 


ordered, 
Respectfully submitted, 


Thomas A. Clingan, Jr. 
720 20th Street, N.W. 
Washington, D.C. 


Counsel for the Appellant 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,424 


THEODORE M. SPRINGFIELD, APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant Springfield was charged with carnal knowl- 
edge of a girl under 16 years of age in violation of 22 
D.C. Cove § 2801 (1967). After trial before a jury and 
District Judge Curran on April 27 and 28, 1966, the jury 
returned a verdict of guilty as charged (Tr. 142). Ap- 
pellant was sentenced under the Federal Youth Correc- 
tions Act. 


THE GOVERNMENT'S CASE 


The Government’s evidence at trial overwhelmingly 
proved appellant guilty of having sexual intercourse with 


(1) 
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12 year old Linda Brown on April 22, 1965. Bight wit- 
nesses testified for the Government; the testimony of each 
of those eight witnesses is summarized below. 


The testimony of Linda Brown 


Complainant Linda Brown who lives at 707 7th Street, 
Southeast, was born on June 29, 1952; she was 12 years 
old on April 22, 1965 (Tr. 9,10, 12). At about 4:00 p.m. 
on April 22, 1965, Linda Brown walked over to a girl- 
friend’s house in the 13800 block of C Street, Northeast 
(Tr. 11, 32). She visited with some friends until about 
9:00 p.m. when she began walking home accompanied by 
a friend, Brenda Bowden (Tr. 11, 12-13, 33). Near 12th 
and C Streets, Northeast, Brenda Bowden recognized Rob- 
ert Utz across the street and crossed over to talk with him 
(Tr. 12-18, 33-34). Linda waited for Brenda; during 
this time appellant approached Linda and struck up a con- 
versation with her; Linda had never seen appellant before 
(Tr. 18-14, 34). Appellant wore black glasses and had a 
light beard; he was wearing light brown khakis, white 
tennis shoes and a jacket (Tr. 40). Shortly thereafter, 
appellant hollered across the street to Robert Utz, and 
then Robert and Brenda crossed over to where appellant 
and Linda were (Tr. 14, 35). It was then agreed that 
appellant and Robert would drive Linda and Brenda home 
(Tr. 14-15, 35). The four walked over to a gray, four- 
door, hardtop automobile parked on a street between C 
and D Streets, Northeast, and after appellant unlocked it, 
they got in the car (Tr. 15, 25-26, 35-37). Linda sat in 
the front passenger seat and appellant drove; apparently, 
Robert and Brenda sat in the back seat (Tr. 15, 37). 
Appellant drove near Lincoln Park where Brenda got out 
of the car and left (Tr. 15-16). 

Robert took over the driving and appellant and Linda 
got in the back seat; Linda was told to sit in the back 
seat because if they had an accident she would not be 
hurt as badly (Tr. 16-17). They did not head for Linda’s 
house; Robert said he wanted to go somewhere else first 
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and appellant said he would take Linda home after that 
(Tr. 17). After crossing a bridge, Robert stopped the car 
at a school playground in the District of Columbia (Tr. 
17-18, 21). Appellant told Robert to get out and take a 
walk which he did (Tr. 19). While Robert was gone, ap- 
pellant tried to kiss Linda all over and she started crying 
and screaming; appellant told Linda, “You can holler all 
you want now, because can’t nobody hear you” (Tr. 19). 
Appellant asked Linda how old she was and she told him 
12 years old; appellant responded, “I don’t care if you are 
ten” (Tr. 22). Appellant then told Linda to take down 
her Bermuda shorts and when she refused he struck her; 
she then took one leg out of her Bermuda’s (Tr. 19). Ap- 
pellant then told Linda to pull down her underpants and 
when she refused he told her that if she did not pull down 
her underpants he would knock her out; Linda then pulled 
them down (Tr. 19-20). At this time, appellant pulled 
down the zipper to his pants and “took his private out and 
stuck it in [Linda’s] private” (Tr. 20). Appellant did 
this three times (Tr. 21). Linda had never had sexual 
intercourse before (Tr. 28). 

Robert came back to the car while appellant had Linda 
down and told appellant to leave her alone; appellant said 
“No” and told Robert to leave which he did (Tr. 20-21). 
After appellant was finished with Linda, he drove off the 
playground into the street where Robert got in the car 
(Tr. 21). When Robert got in the car, Linda jumped out 
and ran across the bridge until she met three boys who 
offered to help her; one of the three boys Linda had seen 
before (Tr. 21-28, 38). These boys took Linda to a police 
officer and Linda told the officer what had happened; the 
officer then called for the detectives (Tr. 23). Linda was 
taken by the police to the Ninth Precinct; she then went 
with the police in a police car to the scene of the crime 
and identified the scene as the place where the crime hap- 
pened; Linda also pointed out to the police the gray auto- 
mobile in which the crime occurred (Tr. 24-26). There- 
after, the police took Linda to D.C. General Hospital 
where she was examined (Tr. 25-26). When appellant 
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was arrested, Linda was with the police and she identified 
appellant as the person who had had sexual intercourse 
with her (Tr. 28). 


The testimony of Brenda Bowden 


At about 9:00 p.m. on April 22, 1965, Brenda Bowden 
was walking home with Linda Brown (Tr. 43-44). At 
13th and C Streets, Northeast, Brenda saw a friend of 
hers, Robert Utz, across the street and went over to talk 
to him (Tr. 44). Linda did not cross the street (Tr. 44- 
45). Brenda noticed while she was talking with Robert 
that appellant was talking with Linda (Tr. 45). Appel- 
lant had on glasses and was wearing a jacket (Tr. 52). 
Brenda did not know appellant at that time (Tr. 45). 
Brenda and Robert crossed the street to where Linda and 
appellant were standing (Tr. 46). It was then agreed 
that appellant and Robert would drive Linda and Brenda 
home (Tr. 46-48). The four then walked about a block 
and a half to Corbin Place’ where appellant’s light gray, 
hardtop automobile was parked (Tr. 47-48). Brenda and 
Robert sat in the back seat and Linda sat in the front 
seat while appellant drove (Tr. 47). Appellant drove sev- 
eral blocks to 11th and Constitution Avenue, Northeast, 
which was near Brenda’s home; Brenda got out of the car 
here and walked home (Tr. 48). 


The testimony of Robert Utz 


At about 9:00 p.m. on April 22, 1965, Robert Utz saw 
Brenda Bowden with whom he was acquainted (Tr. 56- 
57). Robert and Brenda talked for awhile on the corner 
of 13th and C Streets, Northeast (Tr. 56-57). While 
Robert was conversing with Brenda, he noticed appellant 
talking to Linda Brown (Tr. 57-58). Linda was wearing 
knee length dungarees (Tr. 64). Robert had known ap- 
pellant for about ten years (Tr. 56). Robert and Brenda 


1The transcript refers to this street as “Corvan” Place (Tr. 47, 
48, 60, 81). A street map of the District of Columbia reveals that 
the street referred to is Corbin Place. 
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walked over to where appellant and Linda were standing 
(Tr. 58). It was then agreed that appellant and Robert 
would drive Linda and Brenda home (Tr. 58). The four 
walked to appellant’s 1958 or 1959 gray, four-door Buick 
hardtop which was parked on Corbin Place (Tr. 58-60, 
67-68). Robert and Brenda sat in the back seat and 
Linda sat in the front seat while appellant drove (Tr. 59- 
60). Appellant drove to 11th Street and Constitution 
Avenue, Northeast, where Brenda got out (Tr. 60). Rob- 
ert then asked appellant if he would drive him over to a 
friend’s house; appellant agreed and drove toward 25th 
and Benning Road, Northeast (Tr. 60-61). At 25th Street 
and Benning Road, appellant stopped and allowed Robert 
to drive the car; apparently, appellant and Linda got in 
the back seat at this point (Tr. 60-61, 63). Robert drove 
across a bridge and parked at a school playground on Dix 
Street; * Robert parked because appellant asked him to do 
so (Tr. 61-62, 73). Robert got out at appellant’s com- 
mand and went to try to find his friend’s house (Tr. 
68, 73-74). When Robert returned twenty-five minutes 
later, appellant and Linda were still in the back seat; 
Linda “was laying cater-corner in the back seat” (Tr. 638- 
64.) Robert said to appellant, “Come on man, let’s go”; 
appellant replied by telling Robert to leave which he did 
(Tr. 66). Robert was gone again for about twenty-five 
minutes and when he returned appellant, Linda and the 
car were gone (Tr. 67). Robert walked to the corner of 
Dix Street; appellant came by in his car and Robert got 
in (Tr. 67). Linda was sitting in the back with her head 
down and appeared to be crying; Robert got in the back 
seat with her (Tr. 67-68). When Robert asked Linda 
what was the matter, Linda jumped out of the car and 
ran (Tr. 68). Robert ran across the bridge after Linda 
and found her in the company of three boys (Tr. 69). 


2 The transcript refers to this street a number of times as 
“Dixon” Street (Tr. 62, 67, 82, 83). Once the transcript refers to 
this street as Dix Street (Tr. 111). A street map of the District of 
Columbia reveals that the street referred to is Dix Street. 
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Linda then went over to a police officer and told him what 
had happened and he called the Ninth Precinct (Tr. 69- 
70). A squad car came and drove Linda and Robert to 
the police station (Tr. 70). While Linda and Robert 
were riding in the back seat of the police car, Linda told 
Robert that she had been raped (Tr. 70). 


The testimony of Detective Alton Bell 


Detective Alton Bell, Ninth Precinct, Metropolitan Po- 
lice Department, responded to the area of 24th Street and 
Benning Road, Northeast, around 11:30 p.m. on April 22, 
1965 (Tr. 75-76). Detective Bell noticed three or four 
boys standing around (Tr. 77). A police officer brought 
Linda Brown over to speak with Detective Bell; Linda 
told Detective Bell that a boy named Jim * had had sexual 
relations with her behind some school across the Benning 
Bridge (Tr. 76-78). Detective Bell drove Linda and a 
boy that said he knew Linda (apparently Robert) to the 
Ninth Precinct and then called the Sex Squad (Tr. 78- 
79). 


The testimony of Lieutenant Larry Denny 


Lieutenant Larry Denny, Sex Squad, Metropolitan Po- 
lice Department, responded to the Ninth Precinct at ap- 
proximately 12:15 a.m. on April 23, 1965 and had a con- 
versation with the complainant, Linda Brown (Tr. 80-81, 
84). As a result of this conversation, Lieutenant Denny 
transported Linda to D.C. General Hospital; on the way 
to the hospital Linda pointed out to Lieutenant Denny a 
Buick automobile in the 1200 block of Corbin Street, 
Northeast, and the school yard at 34th and Dix Streets, 
Northeast (Tr. 81-83). At D.C. General Hospital, Lieu- 
tenant Denny turned over Linda to a policewoman (Tr. 
83). 


3 The name Jim is appellant’s nickname (Tr. 58-59, 60, 62, 67, 72, 
73). 


The testimony of Detective William Holden 


Detective William Holden, Sex Squad, Metropolitan Po- 
lice Department, arrested appellant at his home at 12:20 
p.m. on April 23, 1965 (Tr. 85). Linda Brown was with 
Detective Holden when he placed appellant under arrest 
(Tr. 86-87). Appellant was transported to police head- 
quarters (Tr. 87). 


The testimony of Peter Duncan 


Prior to the testimony of Peter Duncan, the court 
marked a pair of panties as Government Exhibit 1 for 
identification (Tr. 91). By stipulation between appellant 
and the Government, it was agreed that Government Ex- 
hibit 1 was the pair of underpants worn by Linda Brown 
on the night of April 22, 1965, and that these underpants 
were turned over by Linda to the police who turned them 
over to Mr. Duncan of the Federal Bureau of Investiga- 
tion (Tr. 91). 

Peter Duncan retired from the Federal Bureau of In- 
vestigation on November 11, 1965 (Tr. 92). He had 
served as a special agent with the FBI for 24 years as- 
signed to the serology unit of the FBI Laboratory in 
Washington, D.C. (Tr. 92). It was stipulated that he 
was an expert in the analysis of blood and other body 
fluids (Tr. 92-93). On April 28, 1965, Linda Brown’s 
panties (Government Exhibit 1) were brought to Duncan 
for an examination to determine the presence of blood and 
semen (Tr. 93-94). The examination revealed (1) red- 
dish stains in the crotch area which consisted of human 
blood, and (2) a seminal stain in the crotch area which 
consisted of male sperm cells (Tr. 94). The panties (Gov- 
ernment Exhibit 1) were received in evidence (Tr. 105). 


The testimony of Dr. Karl Singer 


Dr. Karl Singer, an intern resident at D.C. General 
Hospital, performed a_ pelvic examination on Linda 
Brown in an emergency room at D.C. General Hospital 


during the early morning hours of April 23, 1965 (Tr. 
95-98). The pelvic examination of Linda revealed that 
her hymen had been torn and that areas of her vagina 
were bruised (Tr. 98-99). Dr. Singer also found a small 
amount of blood-tinged fluid in the vaginal vault which 
indicated that there had been bleeding within the vagina; 
this was not menstrual bleeding (Tr. 99-100, 103). In 
addition, Dr. Singer took a smear from the posterior 
pharynx of the vagina which revealed the presence of 
male sperm (Tr. 100-101). In Dr. Singer’s opinion 
Linda Brown had had sexual intercourse for the first time 
a short time before the examination (Tr. 101). 


APPELLANT’S CASE 


Appellant did not testify in his own behalf. Miss 
Bertha C. Smoot, a policewoman assigned to the Women’s 
Bureau of the Metropolitan Police Department, was called 
to testify by the defense (Tr. 107-08). Miss Smoot testi- 
fied that in the early morning hours of April 23, 1965 
Linda Brown was turned over to her by Lieutenant Den- 
ny at D.C. General Hospital (Tr. 108). Miss Smoot tes- 
tified that Lieutenant Denny had given her information 
which she summarized in a short history of the case para- 
graph in the Doctor’s Notes (Defense Exhibit 1) (Tr. 
105, 108-09). The history of the case paragraph states 
that Linda Brown was raped by a person named Robert 
(Tr. 110-12). Miss Smoot did not question Linda about 
the incident (Tr. 109). Lieutenant Denny was then called 
by the defense and testified that he had briefly sum- 
marized for Miss Smoot the facts of the case involving 
Linda Brown (Tr. 110). Lieutenant Denny was asked 
whether he had told Miss Smoot that Linda had been raped 
by a person named Robert (Tr. 111). Lieutenant Denny 
replied that he did not consciously tell Miss Smoot that 
Linda was raped by a person named Robert but that error 
was always possible (Tr. 111). Lieutenant Denny clearly 
remembered that when he took the report from Linda she 
said that a person named Jim had raped her and this was 


reflected in his report made after leaving the hospital (Tr. 
111). Lieutenant Denny further testified that Linda 
Brown had never told him that Robert was the person 
who had sexual relations with her (Tr. 112). 


STATUTE AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2801 
(1967), provides: 


Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses a 
female child under sixteen years of age, shall be im- 
prisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection. 


Rule 52, Federal Rules of Criminal Procedure, pro- 
vides: 


(a) Any error, defect, irregularity or variance 
which does not affect substantial rights shall be dis- 
regarded. 

(b) Plain errors or defects affecting substantial 
rights may be noticed although they were not brought 
to the attention of the court. 
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é 
SUMMARY pF ARGUMENT 


I 


The evidence was sufficient, to sustain appellant’s convic- 
tion for carnal knowledge of a girl under 16 years of age. 
Complainant Linda Brown testified that on April 22, 1965 
she was sexually assaulted by appellant in the back seat 
of his automobile. She testified that appellant had sexual 
intercourse with her, and that at the time of the assault, 
she was 12 years old. The corpus delecti (the fact that 
the complainant had sexual intercourse) was corroborated 
by the complainant’s immediate report to the police, the 
results of a medical examination of the complainant’s va- 
gina performed several hours after the attack which re- 
vealed that she had just had sexual intercourse for the 
first time, and the results of a FBI analysis of the stains 
on the complainant’s panties which revealed the presence 
of human blood and male sperm. The identity of the as- 
sailant as the appellant was corroborated by two wit- 
nesses who placed appellant in his car with the complain- 
ant at the time of the rape. 


Il 


Appellant contends for the first time on appeal that the 
trial court’s instructions on the elements of carnal knowl- 
edge and reasonable doubt were confusing and therefore 
error. The Government believes that these instructions 
read as a whole are quite clear and within the jury’s abil- 
ity to comprehend. 


ARGUMENT 
I. The evidence was sufficient to sustain the jury verdict 
of guilty. 
(Tr. 9, 12, 18, 20-23, 28, 30, 47-48, 61-64, 70-71, 77- 
78, 81, 85-87, 92-94, 98-101, 105, 109, 108-10, 112) 
Appellant attacks on appeal the sufficiency of the Gov- 
ernment’s evidence. When this point was raised below by 
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appellant, the trial judge remarked, “It is one of the 
strongest cases I ever heard” (Tr. 105). And indeed, 
the evidence did overwhelmingly prove appellant guilty of 
carnal knowledge.* 

Complainant Linda Brown testified that during the 
evening of April 22, 1965 appellant sexually assaulted her 
in the back seat of his car; she was 12 years old at the 
time of the assault (Tr. 9, 12, 20, 30). Prior to the as- 
sault, Linda had informed appellant of her age (Tr. 22). 
Linda unequivocally identified appellant about 14 hours 
after the crime and again at trial; her identification was 
based on an adequate opportunity to observe appellant; 
Linda had spent nearly two hours with appellant (Tr. 13, 
28, 85-87). 

Linda’s testimony was substantially corroborated: 


Corroboration of the corpus delecti. First, Linda made 
an immediate report to the police that she had been raped 
(Tr. 23, 70-71, 77-78, 81). Second, a pelvic examination 
of Linda shortly after the attack on her established that 
she had just had sexual intercourse and that the experi- 
ence was her first (Tr. 101). Specifically, Dr. Singer of 
D.C. General Hospital found the presence of blood and 
male sperm within Linda’s vagina; he also determined 
that her hymen had been torn and that the walls of her 
vagina were bruised (Tr. 98-101). Third, an FBI exam- 
ination of the panties worn by Linda on the night of the 
assault revealed reddish stains in the crotch area contain- 
ing human blood and a seminal stain in the crotch area 
containing male sperm (Tr. 92-94). 

Corroboration of the identity of the assailant. First, 
Brenda Bowden’s testimony placed appellant with Linda 
Brown in appellant’s automobile prior to the rape (Tr. 


4In reviewing the sufficiency of the evidence, this Court “must 
assume the truth of the Government’s evidence and give the Gov- 
ernment the benefit of all legitimate inferences to be drawn there- 
from.” Curley Vv. United States, §1 U.S. App. D.C. 389, 392, 160 F.2d 
229, 232, cert. denied, 331 U.S. 837 (1947). See Ingram v. United 
States, 360 U.S. 672 (1959) ; Glasser Vv. United States, 315 U.S. 60 
(1942) ; Crawford v. United States, U.S. App. D.C. ——, 375 
F.2d 382 (1967). 
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47-48). Second, just before the rape Robert Utz left ap- 
pellant with Linda Brown in the back seat of appellant’s 
automobile which was parked on a school playground in 
northeast Washington (Tr. 61-63). When Robert Utz 
returned to the playground about twenty-five minutes 
later, he observed that appellant and Linda were still in 
the back seat of appellant’s automobile; Linda “was lay- 
ing cater-corner in the back seat”; it was during the time 
that appellant’s automobile was parked on the school play- 
ground that Linda was raped by appellant (Tr. 20-21, 
63-64). Furthermore, the testimony of Robert Utz and 
Brenda Bowden corroborated all the other details of Linda 
Brown’s testimony. 

Clearly, the evidence the Government produced at trial 
in the instant case which is outlined above was sufficient 
to sustain the carnal knowledge conviction. Thomas v. 
United States, No. 20,287, D.C. Cir., May 4, 1967; Rob- 
erts v. United States, 109 U.S. App. D.C. 75, 284 F.2d 
209 (1960), cert. denied, 368 U.S. 863 (1961); Walker 


v. United States, 96 U.S. App. D.C. 148, 223 F.2d 613 
(1955); McGuinn v. United States, 89 U.S. App. D.C. 
197, 191 F.2d 477 (1951); Ewing v. United States, 77 
U.S. App. D.C. 14, 185 F.2d 633 (1942), cert. denied, 318 
U.S. 776 (1948). Compare Franklin v. United States, 
117 U.S. App. D.C. 381, 330 F.2d 205 (1964).* 


5 Appellant stresses the point that Policewoman Smoot wrote on 
a hospital card that Linda Brown was raped by a person named 
Robert. In fact, appellant goes so far as to call this hospital docu- 
ment “an official police record.” Brief for Appellant, p. 16. The 
notation on the hospital card that Linda Brown was raped by 2 
person named Robert was simply and adequately explained by the 
Government as an error in communication between Lieutenant 
Denny and Policewoman Smoot: (1) Policewoman Smoot never 
questioned Linda Brown about the incident (Tr. 109), (2) Lieu- 
tenant Denny was never told by Linda Brown that she was raped 
by a person named Robert (Tr. 112), and (3) Lieutenant Denny 
summarized for Policewoman Smoot the facts of the case which 
was the basis for the summary in the history of the case paragraph 
on the hospital card (Tr. 108-10). Thus, there must have been an 
error in communication between Lieutenant Denny and Police- 
woman Smoot. In any event, it is clear that Linda Brown never 
said that anyone other than appellant raped her. 
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Il. The trial court’s instructions on (A) The Elements of 
Carnal Knowledge and (B) Reasonable Doubt were 
not error, let alone plain error affecting substantial 
rights. 


(Tr. 181, 182-34, 187-40) 


Appellant, having an afterthought, contends for the 
first time on appeal that the trial court’s instructions on 
the elements of carnal knowledge and reasonable doubt 
were error. Appellant’s experienced trial counsel who 
was in the best position to evaluate the effect of the in- 
structions on the jury did not interpose an objection to 
these instructions. Therefore, appellant should be pre- 
cluded from attaching error to these instructions on ap- 
peal since clearly these instructions do not amount to 
plain error affecting substantial rights of appellant. FEp. 
R. Cr. P. 30; Kelly v. United States, 124 U.S. App. D.C. 
44, 361 F.2d 61 (1966) ; Robertson v. United States, 124 
U.S. App. D.C. 309, 364 F.2d 702 (1966) ; Scurry v. Unit- 
ed States, 120 U.S. App. D.C. 374, 347 F.2d 468 (1965) ; 
Williams v. United States, 116 U.S. App. D.C. 131, 321 
F.2d 744, cert. denied, 375 U.S. 898 (1963) ; Villaroman 
v. United States, 87 U.S. App. D.C. 240, 184 F.2d 261 
(1950). 


(A) 


Appellant contends that the trial court’s instruction on 
the elements of carnal knowledge were so confusing that 
the jury might have believed that force was an element of 
the offense. The text of the trial court’s instructions on the 
elements of carnal knowledge is set out below.® The 


¢ The trial court’s charge on the elements of carnal knowledge 
follows: 


Ladies and gentlemen of the jury, the defendant in this case, 
Theodore M. Springfield, is charged in a one-count indictment 
which alleges that on or about April 22, 1965, within the 
District of Columbia, Theodore M. Springfield carnally knew 
and abused a female child named Linda J. Brown, who was then 
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under sixteen years of age, that is to say about twelve years 
of age. 
This is known as a charge of carnal knowledge. 
* * * * 


This is a prosecution, ladies and gentlemen of the jury, under 
the Code of Laws for the District of Columbia, Title 22, Sec- 
tion 2801, which provides as follows: that whoever has carnal 
knowledge of a female forcibly and against her will, or carnally 
knows and abuses a female child under sixteen years of age 
shall suffer a certain punishment, and provides that in any 
case of rape the jury may add to their verdict, if it be guilty, 
the words “with the death penalty,” in which case the punish- 
ment shall be death by electrocution, and provides further if 
the jury fails to agree as to punishment, the verdict of guilty 
shall be received and the punishment shall be as provided in 
this section. 

Now, ladies and gentlemen, rape is the having of unlaw- 
ful carnal knowledge of 2 woman by a man against her will, or, 
as it is stated, the unlawful carnal knowledge by a male of a 
female by force and without her consent. That was the common 
law definition of rape. Penetration is necessary to complete 
the crime of rape. Although some penetration must be shown 
beyond a reasonable doubt, it need not be a full penetration. 
While the private part of the male must have been entered at 
least to some extent into those of the female, the offense is 
committed if the male organ enters the labia of the female 
organ. Rupture of the hymen is not necessary. Of course, if 
the hymen was not ruptured, if you so believe beyond a rea- 
sonable doubt, this is not a defense to the crime, and it is not 
necessary to prove an emission or ejaculation. 

Now, at common law, of course, force was a necessary in- 
gredient to the commission of this crime of rape. This par- 
ticular indictment alleges what is known as statutory rape, 
and is generally known as statutory rape to distinguish it 
from the common law offense of rape. The two crimes are 
essentially different. 

As I said, in common law rape force and resistance are 
essential ingredients, while in statutory rape they are not 
essential and may be present or absent without affecting the 
criminality of the carnal knowledge. 

These statutes that have been passed in the various states, 
such as statutory rape, have been passed to protect young 
girls, and the precise thing intended to be discouraged and 
punished if committed is sexual intercourse with them. 

So you are instructed that the elements of statutory rape, or 
carnal knowledge, are the facts of intercourse, sexual inter- 
course, and the age of the prosecutrix. Force is not a neces- 
sary ingredient of the offense. But the fact that the act was 
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Government believes that this instruction read as a whole 
is quite clear and within the jury’s ability to comprehend. 
The instruction is quite explicit that the Government 
must prove only that appellant had sexual intercourse with 
the complainant and at the time of the sexual intercourse, 
the complainant was under 16 years of age. The court 
precisely instructed the jury that “Force is not a neces- 
sary ingredient of the offense” (Tr. 139). Thus, the jury 
was properly instructed that 


if you believe . . . beyond a reasonable doubt that on 
or about April 22, 1965, within the District of Colum- 
bia, Theodore M. Springfield carnally knew and 
abused a female child named Linda J. Brown, who 
was then under sixteen years of age, that is to say 
about twelve years of age, it is your duty under the 
law to return a verdict of guilty as indicted. (Tr. 
139-40.) 


(B) 
Appellant contends that the trial court’s instruction on 


reasonable doubt was too extensive and therefore confus- 
ing. The text of the trial court’s reasonable doubt in- 
struction is set out below.* The Government believes that 


accomplished by force will not prevent a conviction under the 
statute. The non-consent of the female is not an essential in- 
gredient, nor is consent a defense, for the law declares her 
incapable of giving consent. 

* * * * 


You are, therefore, instructed that if you believe and believe 
[sie] beyond a reasonable doubt that on or about April 22, 
1965, within the District of Columbia, Theodore M. Spring- 
field carnally knew and abused a female child named Linda J. 
Brown, who was then under sixteen years of age, that is to 
say about twelve years of age, it is your duty under the law 
to return a verdict of guilty as indicted. If you have a reason- 
able doubt about it, or you believe somebody else did it, of 
course, you must return a verdict of not guilty. (Tr. 131, rhiya 
137-40.) (Emphasis added.) 


7 The trial court’s charge on reasonable doubt follows: 


It is the duty of the Government to prove the defendant 
guilty beyond a reasonable doubt. And a reasonable doubt, 
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ladies and gentlemen of the jury, is a doubt that is based on 
reason, it is founded on reason, it is predicated on reason, 
it is a doubt for which you may assign a reason. It is such 
a doubt as would leave a juror’s mind, after a careful and 
candid investigation of all the facts and circumstances, 80 
undecided that he cannot say that he has an abiding conviction 
of the defendant’s guilt, or such a doubt as in the graver more 
important transactions of life would cause an ordinary and 
prudent person to hesitate and pause. 

A reasonable doubt connotes something of substance as 
compared to something shadowy. 

The Government doesn’t have to prove a defendant guilty 
beyond all doubt whatsoever, or prove a defendant guilty to an 
absolute or mathematical certainty. And the Government has 
met its burden if it proves a defendant guilty to a moral 
certainty, or, as it is expressed in the law, proves a defendant 
guilty beyond a reasonable doubt. 

And while the law does not require that proof of a crime 
be made to a mathematical or absolute certainty, it does not, 
of course, permit men to be convicted of crime on mere suspicion 
or possibility of guilty [sic]. 

In order to justify conviction the evidence should be such 
that when you consider it carefully and apply to it your sound 
and conscientious judgments as reasonable men and women 
you can say that you have no reasonable doubt of the guilty 
[sie] of the defendant. If it would fall short of convincing 
you to that extent, the defendant should be given the benefit 
of a reasonable doubt and found not guilty. 

A reasonable doubt may arise not only from the evidence 
produced at the trial, but also from a lack of evidence, for the 
law does not impose upon the defendant the duty of producing 
any evidence. 

The burden remains upon the prosecution to prove the 
accused guilty beyond a reasonable doubt of every essential 
element of the crime charged, and a defendant has the right to 
rely upon the failure of the prosecution to establish its case 
beyond a reasonable doubt. 

If, after an impartial comparison and consideration of all 
the evidence, you can candidly say to yourself, that you are 
just not satisfied that this defendant is guilty, then you have 
a reasonable doubt, and under those circumstances it would 
be your duty under the law to return a verdict of not guilty. 

On the other hand, if after such comparison and such con- 
sideration of all the evidence you can truthfully say that you 
have an abiding conviction of the defendant’s guilt, then you 
have no reasonable doubt and under those circumstances it 
would be your duty under the law to return a verdict of guilty. 
(Tr. 132-34.) 
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this instruction is quite clear and within the jury’s ability 
to comprehend.* In fact, this Court in Scurry v. United 
States, 120 U.S. App. D.C. 374, 347 F.2d 468 (1965) re- 
viewed and approved the reasonable doubt instruction 
given in the instant case. In Scurry, this Court did not 
find plain error in the trial court’s reasonable doubt in- 
struction although it disapproved of two sentences in the 
instruction. The reasonable doubt instruction given in 
Scurry is set out below and the two sentences in that 
instruction which this Court objected to are printed in 
italics. The two objectionable sentences were deleted 


8 See Holland v. United States, 348 U.S. 121, 140 (1954) ; Moore 
v. United States, 120 U.S. App. D.C. 203, 845 F.2d 97 (1965) ; 
Jones V. United States, 119 U.S. App. D.C. 213, 215, 338 F.2d 553, 555 
(1964) ; Bishop v. United States, 71 App. D.C. 182, 138, 107 F.2d 
297, 303 (1939) ; Egan v. United States, 52 App. D.C. 384, 398, 287 
F.2d 958, 967 (1923). 


° The trial court’s charge in Scurry on reasonable doubt follows: 


A reasonable doubt is a doubt that is based on reason, it is 
founded on reason, it is a doubt for which you may assign a 
reason. It is a doubt that connotes something of substance as 
compared to something shadowy. It is such a doubt as would 
leave a juror’s mind, after a careful and candid investigation of 
all the facts and circumstances, so undecided that he cannot 
say that he has an abiding conviction of the defendant’s guilt, 
or such a doubt as in the graver, more important transactions 
of life would cause an ordinary and prudent person to hesitate 
and pause. 

While the law does not require proof to be made to a 
mathematical or absolute certainty, it does not permit men to 
be convicted of crime on mere suspicion, conjecture or possi- 
bility of guilt. 

In order to justify conviction the evidence should be such 
that when you consider it carefully and apply to it your sound 
and conscientious judgments as reasonable men and women, 
you can say that you have no reasonable doubt of the guilt of 
the defendant. If it would fall short of convincing you to that 
extent, this defendant should be given the benefit of a reason- 
able doubt and found not guilty. 

A reasonable doubt may arise not only from the evidence 
produced at the trial, but also from a lack of evidence, for 
the law does not impose upon a defendant the duty of pro- 
ducing any evidence. 

In order to establish proof beyond a reasonable doubt, the 
evidence must be such that you would be willing to act upon 
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from the trial court’s reasonable doubt instruction in the 
instant case. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
CaRL S. RAvH, 
Assistant United States Attorneys. 


it in the more important affairs of your own life, for as the 
Court has told you, you cannot convict a defendant on mere 
suspicion or conjecture. 

If after an impartial comparison and consideration of all the 
evidence you can candidly say to yourselves that you are just 
not satisfied that this defendant is guilty, then you have a rea- 
sonable doubt, and under those circumstances it would be your 
duty under the law to return a verdict of not guilty. 

On the other hand, if after such comparison and such con- 
sideration of all the evidence you can truthfully say that you 
have an abiding conviction of the defendant's guilt, such as you 
would be willing to act upon in the more weighty and important 
matters in your own affairs, then you have no reasonable doubt, 
and under those circumstances it would be your duty under 
the law to return a verdict of guilty. Scurry V. United States, 
120 U.S. App. D.C. 374, 375 n.2, 347 F.2d 468, 469 n.2 (1965). 
(Italics added.) 


Note: The same trial judge presided in Scurry and in the instant 
case. 
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